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WHY GOOD PREPARATION FOR POTENTIAL STRIKES MAKES GOOD BUSINESS SENSE

Introduction

The agricultural industry within the Western Cape has had its fair share of industrial action over the last few years, some
years being more severe than others.

Whilst we have in South Africa a statutory provision for so-called procedural or 'legal' strikes, it is still common cause that
many employers are sometimes caught off-guard with unprotected, 'illegal' or even 'wildcat' strikes. A strike, in general, is an
extension of the collective bargaining toolset of a trade union and sanctioned by our labour laws to be deployed as such,
assuming it meets some basic requirements. Therefor employers need to view protected strike action not as per se a revolt
against the employer, but rather a mechanism for bargaining about those issues that are key to the relationship between the
parties. It would therefor make good business sense to understand how the employer should respond during a protected
strike and what the process requires of each party. It therefor makes even more sense for an employer to understand the
implications of an unprotected strike and how to deploy the process to protect and advance the interest of your business.
Understanding the procedural requirements in both scenarios means having it work to your advantage and minimising your
lost hour as best as possible.

Chaos Theory

Based on the key principles of chaos theory an explosive situation, unless relieved of its pressure from an external source,
will continue to expand beyond its own levels of saturation, until it explodes and the pressure from within and externally has
normalised or reached a state of equilibrium. Unfortunately such unnatural corrections are usually accompanied by huge
chaos, leaving behind a chaotic environment that requires 'clean-up'. Think about a volcano and the destructive forces that
accompany a volcanic explosion. The agricultural sector in the Western Cape almost 18 months ago experienced one of its
worst 'volcanic eruptions'. But there are a few lessons to be learnt from this experience.

Unless external intervention takes place, this system will clog-up again and it will only be a matter of time before a
second and third eruption occurs;
The post eruptive world-of-work is not a nice place to be in; to the contrary it is disruptive, uncomfortable and smells
of distrust;
The post eruptive work environment is still filled with anger and emotional tension lines that are ready to snap at any
given time;
The barren landscape of volcanic destruction still lies visible for all to see and acts as a constant reminder of the
destructive force of an uncontrolled system that exploded due it reaching its own saturation point.

So when is a strike actually a strike?

Essentially, there must be three elements which must be present for a strike to take place:

1. Specific acts or omissions by employees or previous employees, for example, a refusal to work;
2. The action has to have a certain aim or purpose, to attempt to remedy a dispute or solve a grievance relating to a

matter of mutual interest between the employees and employer;&
3. The action must be collective.

The previous LRA distinguished between "legal" and "illegal" strikes. Strikes which comply with section 64 of the LRA, are
known as "protected strikes" while those strikes which do not comply with section 64 are known as "unprotected strikes".

What is a "protected" strike?

The strikers must comply with section 64 of the LRA in order for a strike to be protected unless different procedures
are provided for in a collective agreement which is binding on employees.
Strikers must be mindful that if a strike is protected, the strikers are protected from any civil action an employer may
wish to institute and the striker may not be dismissed, interdicted or sued for compensation by the employer.
In order fro a strike to be protected section 64 (1) (a) provides that the issue in dispute must be referred to the
Commission for Conciliation, Mediation and Arbitration (the "CCMA").
A certificate of outcome must then be issued which provides that the dispute remains unresolved, or 30 days must
have lapsed from the day on which the dispute was referred.
The Labour Court is not bound by the CCMA's categorisation of the dispute on the certificate as one of right or
interest.
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If the dispute is in fact one of mutual interest, the employees may go on strike.
Section 64(1)(b) provides that the union must give the employer at least 48 hours written notice of the
commencement of the strike.
The notice must specify the exact time of the commencement of the strike.

Can a protected strike be interdicted?

A protected strike may be interdicted on the basis of non-compliance with section 64(1)(b).
Strikers do not waive their right to strike if they do not commence with the strike on the date specified in the strike
notice, or if they suspend the strike.

What are my remedies as an employer?

An employee who participates in a protected strike does not commit a delict or breach of contract.
Civil proceedings may not be instituted against any person for taking part in a protected strike.
However, the employer can take action against strikers whose conduct constitutes a criminal offence such as
assault, intimidation, vandalism and threats or violence to other employees etc. (see section 67 (5) of the LRA).
An employer is not obliged to pay a striking employee.
However, if the employee's remuneration includes payment in kind (accommodation, food and other basic amenities
of life), the employer must keep this up at the request of the employee.
Once the strike is over, the employer may institute civil proceedings in the Labour Court to recover the monetary
value of the payment in kind.
It is an automatically unfair dismissal to dismiss strikers on the basis of the employees participating in a protected
strike.
Dismissed employees could be reinstated or re-employed or awarded compensation equaling 24 months
remuneration.

What is an unprotected strike?

Employees who participate in a strike, which does not comply with the terms of the Labour Relations Act, are
referred to as "unprotected" strikes.
The Code of Good Practice on Dismissal (the "Code") serves as a guideline to employers on how to deal with
employees who participate in unprotected strike action.

What must I as the employer do when I'm faced with an unprotected strike?

An employer who is subjected to an unprotected strike should, at the earliest opportunity, request a trade union
official to speak to the strikers.
The official should be requested to inform the striking employees that they are liable to be dismissed and to
persuade them to return to work.
In the event that your workforce is not unionised then talk to your Workers Council or Workers Forum and if you also
do not have such a mechanism in place then engage the employees directly.
The employer should also issue an ultimatum to employees that should state in clear and unambiguous terms what
is required of them and what sanction will be imposed if they do not comply with the ultimatum.
The purpose of the ultimatum serves as a warning to striking employees that time is running out and that, unless
they desist from their conduct within a specified time, certain consequences will follow.
An ultimatum is essentially a warning prior to dismissal.
The employees must be provided with sufficient time to reflect on and respond to the ultimatum either by complying
with it or rejecting it.
The Code does not provide any guidance on circumstances that may justify the decision to issue an ultimatum.
An ultimatum issued within minutes of the commencement of a strike may be deemed unreasonable if the strike was
a spontaneous reaction to a justifiable grievance and would probably not have lasted too long.
It is imperative that the striker employees understand the ultimatum and the consequences of not complying with the
ultimatum.
The ultimatum should be in writing and must be in a language which the employees understand.
The employer may be required in certain circumstances to explain the ultimatum to employees.
Employees must again be afforded the right to be heard before they are dismissed.
This hearing will primarily determine if the employees continued to participate in the strike after receipt of the
ultimatum.
The purpose of the hearing is to give employees an opportunity to state why they should not be dismissed and why
they participated in the strike action in the first place, where instances of intimidation would be taken into account.
The onus however of justifying non-compliance rests on the strikers.
The Code provides that participation in an unprotected strike constitutes misconduct.
However, just as all dismissals, a dismissal for participating in unprotected strike action must be substantively fair.
The following factors should be considered:

The seriousness of the contravention of the LRA, an example would be if striking employees gave 36 hours
notice of their intention to strike, instead of 48 hours notice it may well not warrant a dismissal, if the striking
employees totally disregarded or ignored the terms of the Act in every way, this would be regarded as a more
serious misconduct;
If the striking employees totally disregarded or ignored the terms of the Act in every way, this would be
regarded as a more serious misconduct;
If they were unable for some good reason to comply with provisions of section 64 of the Labour Relations Act
, but tried to do so, this would be a less serious misconduct;
If an employer acted in an unacceptable or unfair manner, e.g. fires a group of employees for no reason this
can lead to a sudden and spontaneous strike; and



The employer's conduct in acting as he did would be taken into account should the striking employees be
dismissed.

How acceptable is it to deploy mass dismissals of strikers?

Employers should be mindful of the fact that the courts are reluctant to uphold the mass dismissals of strikers.
In a number of cases, the employees were reinstated without retrospective effect.
The Appellate Division set out the factors which ought to be considered in matters of this nature:

The illegal and unacceptable conduct of the employees, which clearly constituted an unfair labour practice on
their part, and also a breach of their employment contracts.
The overhasty dismissal of the employees may constitute an unfair labour practice.
The substantial length of service of the majority of the employees.
The short duration of the strike at the time of the unfair dismissal.
The absence of prior improper conduct by the employees.
The likelihood that if a fair and reasonable ultimatum had been given to the employees the strike would have
been of very short duration.

Can employers claim compensation post an "unprotected" strike?

Where a strike is unprotected, the Labour Court may, in addition to granting an interdict, order the payment of "just
and equitable" compensation for any loss attributable to an unprotected strike.

So…what do I as employer do whether in preparation for a strike or if a strike has just taken place?

It is suggested that each employer either individually or collectively exercise the choice to consider the following options:

Determine whether the strike action that took place on your premises were protected or unprotected and whether
employees made themselves guilty of any form of criminal behaviour;
All forms of strike action will warrant a "no work, no pay" principle;
If unprotected consider taking disciplinary action against the employees that can be identified as having willfully
participated in the unprotected strike action;
If unprotected consider claiming damages from either a trade union or the employees themselves;
Whether a strike was protected or unprotected, consider instituting criminal proceedings against those employees or
other members of society who participated in criminal activities;
Establish as quickly as possible a Conversation Forum with a representative group of employees, either via a
representative trade union or via a group of employee representatives themselves.
Conduct these conversations on a regular basis and address the following issues:

To draft for the Conversation Forum a constitution that will regulate the terms of reference of how the Forum
will operate, how regularly it will meet, what it will discuss, its key values and behavioral standards etc.
Establish the root cause and catalyst for the recent industrial action and social unrest;
Obtain collective agreement to acknowledge what the issues are and that the parties will commit to open
dialogue;
The latter does not require agreement on all issues, but an openness to explore solutions to the mutual
resolution of all parties concerned;
Attempt to seek consensus on the most practical solutions to address the issues raised;
Collectively appoint a working group accountable for the implementation of the solutions and that are
mandated by the Conversation Forum to give impetus thereto.

In view of the above we do not stand ignorant of the fact that it will take immense boldness to even 'want-to' establish a
Conversation Forum. But we do implore and recommend that all employers give serious consideration thereto in expediting
a set of resolutions and solutions that will migrate towards a state of normality as quickly as is reasonably possible.

We also understand that having such conversations may, due to the emotion related to the strike and criminal action, pose
the risk of being too sensitive without external facilitated support. In view of the latter it is suggested that you deploy an
external facilitator to intervene and regulate the proceedings so as to ensure proper control and guidance as the parties
collectively attempt to journey through a field of agricultural landmines.

For any further required support, external facilitation or to make contact please telephone us on Tel. 021-8513639 or e-mail
me, Rénier Krige at renier@hopcal.co.za
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MOET NIE DIE VOLGENDE GELEENTHEDE MISLOOP NIE:

Arbeidswetgewingseminaar
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Teikengroep: Hierdie seminaar is gemik op kantoorpersoneel en produksiebestuurders/eienaars en sal hulle in staat stel
om te bepaal of hul personeel-administrasie en personeelbestuur voldoen aan die vereistes van arbeidswetgewing,
spesifiek tov die landbou. Geleentheid vir vrae word deurgaans gegee.

Duur: 1 dag

Datum: 12 Maart 2014

Tyd: 8:30 - 5:00

Plek: Wellington

Taal: Afrikaans

Belegging: R 900 per persoon + BTW = R 1026

Sluitingsdatum vir inskrywings: 7 Maart 2014
 

Om in te skryf, kliek hier.
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