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LABOUR LAW LETTER –   February 2015 

 
 

 
This letter contains summaries of recent decisions of Labour Courts and Tribunals 
which are of practical relevance to business in order to keep clients updated. In 
doing this we do not necessarily agree with all these judgments.  
 

Insolvency Act 24 of 1936 -- Meaning of ‘employee’ 

 

Section 9(4A) of the Insolvency Act 24 of 1936 requires that a copy of a petition for 

sequestration must be furnished to employees of the insolvent debtor before the order for 

provisional sequestration may be granted. The Constitutional Court has recently found that 

section 9(4A) also applies to domestic employees of the debtor. The Court limited the 

retrospective effect of its interpretation of ‘employees’, noting that many creditors would have 

acted on the authority of an earlier decision which found that section 9(4A) only required 

notice to be provided to business employees and not domestic employees (Stratford & others 

v Investec Bank Ltd & others). 

 

Jurisdiction of the Labour Court 

 

The Constitutional Court has confirmed that the Labour Court does not have jurisdiction to 

adjudicate a dismissal dispute that has not been referred to conciliation before the CCMA or a 

bargaining council. The majority court found that referral to conciliation is indispensable and 

a precondition to the Labour Court’s jurisdiction. In the matter before it the union had referred 

an unfair dismissal dispute against only one of several associated employer entities for 

conciliation after they had all dismissed employees for participation in an unprotected strike. 

The court confirmed that the union could only proceed against that single employer (National 

Union of Metalworkers of SA v Intervalve (Pty) Ltd & others). 

 

A bargaining council sought to hold members of close corporations personally liable for the 

outstanding debts of those corporations at the time of deregistration in terms of section 26(5) 

of the Close Corporations Act 69 of 1984. The Labour Court found that it did not have 

jurisdiction to impose a civil penalty on members of a close corporation in terms of section 

26(5) and, even if it did, it would not do so in motion proceedings where the bargaining 

council could not lead proper evidence to establish the fact of deregistration of the 

corporations or to establish that the other requirements of the section had been met. (Motor 

Industry Bargaining Council v Suliman & others). 
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The Labour Court found that it did not have jurisdiction to consider a dispute where the 

applicant football player alleged in his papers that he was not an employee on the respondent 

football club (Norodien v Ajax Cape Town Football Club (Pty) Ltd t/a Ajax Cape Town 

Football Club & others). In a further dispute between the same parties before the Dispute 

Resolution Chamber of the National Soccer League, the arbitrators found that an 

apprenticeship contract between the club and the player existed and was a valid employment 

contract and that they were therefore empowered to order the continuation of employment 

under that contract (Norodien and Ajax Cape Town Football Club). 

 

Retrenchment – Voluntary retrenchment 

 

The Labour Appeal Court has found that, although a union may act on behalf of its members 

during a compulsory retrenchment process and negotiate a settlement agreement that is 

binding on them, in the case of a proposed voluntary retrenchment the union can only bind a 

specific member if that member has personally agreed to the voluntary settlement proposal 

and has mandated the union to accept the settlement on his or her behalf (Elliot International 

(Pty) Ltd v Veloo & another). 

 

Dismissal – Invalid dismissals 

 

In three matters the Labour Court has confirmed that the court, a bargaining council or the 

CCMA cannot clothe itself with jurisdiction to decide the fairness of a dismissal until it has 

determined whether the dismissal itself is valid. The court found that the decision of a close 

corporation to dismiss a member was not a valid decision in terms of the Close Corporations 

Act 69 of 1984 and that his dismissal was invalid. The CCMA commissioner, therefore, had 

no jurisdiction to decide on the fairness or otherwise of the member’s dismissal (Chafeker v 

Commission for Conciliation, Mediation & Arbitration & others). Similarly, the court found 

that, where the applicant was no longer an employee of the respondent department, its 

decision to dismiss her was invalid and of no force and effect (Radebe v MEC: Health, 

Eastern Cape & others). The court found that, where the employer had breached a binding 

collective agreement relating to the conduct of disciplinary proceedings, the bargaining 

council arbitrator ought to have exercised his power to declare that the employer was in 

breach of the agreement. The Arbitrator should therefore have declared that the disciplinary 

proceedings were, therefore, null and void and that the employee’s dismissal was invalid. The 

court reviewed and set aside the award and ordered that the employee be reinstated (SA 

Municipal Workers Union on behalf of Jacobs v City of Cape Town & others). 

 

Dismissal – Constructive dismissal 

 

The employee had worked his two-month notice period after resigning. In later proceedings 

the Labour Court found that it was difficult to see how an employee could succeed in a claim 

for constructive dismissal in circumstances where he had continued to work for the employer 

for a further two months after he claimed that the employer had made his continued 

employment intolerable (Volschenk v Pragma Africa (Pty) Ltd). 

 

Suspension pending disciplinary hearing 

 

Where an employee had been placed on precautionary suspension pending a disciplinary and 

the employer then failed to reconvene a postponed disciplinary hearing, a CCMA 

commissioner found that the employee had not absconded, but had remained on suspension 

until there was an outcome to the disciplinary process. The employee was therefore entitled to 
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be remunerated for the entire period until finalisation of the disciplinary proceedings (Tshali 

and Petim Brothers CC t/a Food Lovers Market Claremont). 

 

The Labour Court confirmed that a suspension pending disciplinary proceedings is a different 

process to a disciplinary hearing, and that an employee is not entitled to a full hearing on the 

merits before his suspension (Mashego v Mpumalanga Provincial Legislature & others). 
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