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LABOUR LAW LETTER  - AUGUST 2015 
 
 
Reinstatement – Delay in implementing reinstatement award 
 
The Labour Appeal Court had held that, where there is a delay in the implementation of a 
reinstatement award, the employee is not automatically entitled to payment for the period 
between the award and the date of implementation. Thus, where an employer has delayed 
reinstating an employee by, for instance, taking an arbitration award on review, the 
employee has a contractual claim for any amount owing between the date of the award 
and the date of eventual implementation of the award.  That claim has to be pursued in the 
civil courts or the Labour Court in terms of section 77 of the Basic Conditions of 
Employment Act 1997. The employee cannot, as has previously been accepted by the 
Labour Court, merely quantify this amount by way of affidavit (Coca Cola Sabco (Pty) Ltd v 
Van Wyk). 
 
Lock-outs 
 
The Labour Appeal Court confirmed that a lock-out promotes collective bargaining at 
sectoral level and gives effect to the majoritarian principle, which is at the heart of the 
collective bargaining dispensation. A lock-out is a deadlock breaking mechanism when the 
process of collective bargaining fails. Therefore, where the members of two unions which 
were parties to a bargaining council embarked on a strike and another union, which was 
not a party, notified the employer that its members were not participating in the strike and 
tendered their services, the court found that the employer was entitled to exclude all 
employees – striking and non-striking – who did not accept its demand when it decided to 
institute a lock-out (Putco (Pty) Ltd v Transport & Allied Workers Union of SA on behalf 
Members & another). 
 
Strikes 
 
Employers are precluded from behaving in a manner which will encroach on their 
employees’ right to strike or disturb them when they are exercising their right to strike and 
to picket. However, according to the Labour Court, the right to strike and to picket does not 
create an obligation on the employer to enhance the employees’ right and make their 
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strike more effective.  Therefore, when striking employees at the employer mine occupied 
sleeping facilities and failed to prove their right to use those facilities when they were not 
on active duty, the court found that there was no basis for the mine to create that right 
when the employees were on strike. The court interdicted the striking employees from 
using the mine’s sleeping facilities and ordered them to vacate the facilities (Rooipoort 
Developments (Pty) Ltd v Association of Mineworkers & Construction Union & others). 
 
The Labour Court granted a bus company compensation against a union and its members 
for loss sustained as a result of an unprotected strike. The Court noted that, although the 
union appeared to be in a financially parlous state, this did not mean that it was immune 
from the financial consequences of reckless conduct by certain of its members and office-
bearers.  The court found that, to ameliorate the effects of the compensation award, it 
could be made payable on extended terms and the court accordingly ordered the union 
and the members who participated in the unprotected strike to pay the amount awarded in 
monthly instalments (Algoa Bus Co (Pty) Ltd v Transport Action Retail & General Workers 
Union & others). 
 
After internal divisions arose in the SA Municipal Workers Union, a person who belonged 
to a faction of the union and was no longer an office-bearer or shop steward of the union 
referred a dispute with the employer to the CCMA and later issued a strike notice. The 
Labour Court found that he had no authority to make the referral or to issue the strike 
notice on behalf of SAMWU. There had, therefore, been no valid referral or strike notice, 
and the ensuing strike was unprotected (Johannesburg Roads Agency v SA Municipal 
Workers Union & others). 
 
Probationary employees 
 
When dealing with a person on probation in a responsible position like that of a 
professional assistant, where the successful candidate claimed to have the necessary 
experience for doing the job and this influenced the decision to appoint her, it was not 
unreasonable for the employer simply to point out the perceived shortcomings of the 
probationer and to emphasise the importance of improving her performance if she wanted 
to be permanently appointed. In an application to review an arbitration award reinstating a 
probationary employee, the Labour Court found that the arbitrator failed to appreciate this, 
and appeared to believe that the employer had to treat such a probationer as someone 
who was still in training who needed training, instruction, guidance and counselling before 
dismissal (Rheinmetall Denel Munition (Pty) Ltd v National Bargaining Council for the 
Chemical Industry & others). 
 
An employment contract entered into by a probationary employee obliged her to pay, on 
premature termination, compensation for in-house training quantified at three times her 
monthly cost to company. The probationer resigned during the probation period and the 
employer sought to enforce this provision in her contract. The Labour Court found that the 
provision amounted to a penalty stipulation in terms of the Conventional Penalties Act 
1962 and was glaringly excessive. The court found further that the employer was 
attempting to recover training costs in respect of training that it was in fact obliged to 
provide as part and parcel of probation in terms of item 8(1) of the Code of Good Practice: 
Dismissal. The court accordingly held that it was just and equitable to reduce the penalty 
to nil, and it dismissed the employer’s claim for the recovery of contractual damages and 
training costs (Syrex (Pty) Ltd v Ramfolo). 
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Public service employees – Unfair labour practices 
 
The Labour Court has held that a public entity employees’ ex lege right to fair labour 
practices cannot be limited by their employer’s obligations in terms of the Public Finance 
Management Act 1999 and that the employer cannot rely on the prescripts of the PFMA as 
a defence to prima facie unfair conduct in respect of the provision of benefits to employees. 
This would violate constitutionally entrenched rights of the employees of public bodies and 
would preclude such employees from the protection of ex lege rights applicable to private 
sector employees, thereby offending against their fundamental right to equality and fair 
labour practices (Western Cape Gambling & Racing Board v Commission for Conciliation, 
Mediation & Arbitration & others). 
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