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This letter contains summaries of recent decisions of Labour Courts and Tribunals 
which are of practical relevance to business in order to keep clients updated. In doing 
this we do not necessarily agree with all these judgments.  
 
Unfair discrimination and affirmative action 
 
The Labour Appeal Court found that the decision by the National Commissioner of the SA Police 
Service not to appoint a white female officer to a promotional post, although she had twice been 
recommended as the best candidate for appointment, did not amount to unfair discrimination. On 
appeal, the Supreme Court of Appeal found that the officer, who was herself a member of a 
designated group, had been discriminated against on the ground of race and that the National 
Commissioner had not discharged the onus of showing that this discrimination was fair. The 
court ordered that the officer be promoted with retrospective effect. The Constitutional Court has 
finally brought this litigation to a close by upholding the appeal by SAPS against the decision of 
the SCA and restoring the earlier order of the LAC.  In coming to its finding, the court undertook 
an exhaustive enquiry into the aims and objectives of the Employment Equity Act 55 of 1998 and 
of other restitutionary measures contemplated in section 9(2) of the Constitution (SA Police 
Service v Solidarity on behalf of Barnard (Police & Prisons Civil Rights Union as Amicus 
Curiae)). 
 
Collective agreement – Extension to non-parties 
 
The Association of Mineworkers & Construction Union (AMCU) attacked the constitutionality 
of section 23(1)(d) of the Labour Relations Act 66 of 1995, which provides for the extension of 
collective agreements to non-parties, in a matter before the Labour Court. The court considered 
the relevant provisions of the LRA, the Constitution and international labour standards and 
practice. The court noted that, at the heart of this dispute was AMCU’s objection to the fact that 
its members were bound without their consent to a collective agreement concluded by unions that 
enjoyed the support of the majority of employees in the relevant workplaces. It held that the 
majoritarian principle that underlies section 23(1)(d) promotes orderly collective bargaining, a 
legitimate purpose of the LRA, and serves the legislative purpose of advancing labour peace and 
the democratisation of the workplace and the creation of a framework within which parties can 
bargain collectively to determine wages and other terms and conditions of employment. If an 
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employer and unions who are parties to a collective agreement were denied the right to extend 
their agreement to non-party employees, collective bargaining would be characterised by 
opportunism and the attendant threat to the formation of stable relationships. To the extent that 
this involved some limitation of the right to strike (or any other constitutional right relied on by 
AMCU), this was entirely justifiable. The court accordingly found that section 23(1)(d), read 
with the other relevant sections of the LRA, did not violate the principle of legality and that it 
constituted a reasonable and justifiable limitation of the right to strike and other associated rights 
(Chamber of Mines of SA acting in its own name & on behalf of Harmony Gold Mining Co Ltd & 
others v Association of Mineworkers & Construction Union & others). 
 
Strikes – Interdicts 
 
The employer applied to the Labour Court to interdict a strike called by NUMSA, contending, 
inter alia, that the subject of the union’s demands did not constitute ‘matters of mutual interest’ 
for the purposes of the definition of a ‘strike’ in section 213 of the Labour Relations Act 66 of 
1995. The court undertook a detailed examination of the history and development of the term 
‘matters of mutual interest’ both in case law and in statutory provisions, and noted that the phrase 
is not defined in the LRA. It did not accept the employer’s suggestion that the term be interpreted 
to include matters calculated to promote the common good of the enterprise. It found that the 
term ultimately serves to distinguish disputes that concern the socio-economic interests of 
workers from purely political disputes for which the LRA does not afford a right to strike or 
lock-out. In short, a matter of mutual interest was any issue concerning the employment 
relationship. In this matter, all but one demand concerned matters of mutual interest and could be 
the subject of a protected strike. Strike action in support of that single issue was interdicted 
(Vanachem Vanadium Products (Pty) Ltd v National Union of Metalworkers of SA & others). 
 
The employers had been communicating directly with employees by SMS during a protracted 
protected strike in the platinum industry. The union, AMCU, approached the Labour Court for an 
urgent order interdicting the employers from communicating with its members by SMS, urging 
them to accept the employers’ latest offer and to return to work. The court found that the 
employers had communicated throughout the strike directly with the employees, and that their 
conduct immediately before the urgent application was no different. AMCU could provide no 
reasons for its delay in challenging the perceived infringement of its members’ rights, and the 
matter was therefore struck off the roll for lack of urgency (Association of Mineworkers & 
Construction Union v Lonmin Platinum (comprising Eastern Platinum Ltd & Western Platinum 
Ltd) & others). 
 
In another matter the Labour Court was approached to grant an interdict preventing employees 
from striking. It found that the employees’ demand related to a substantive issue covered by a 
binding collective agreement. The employees were barred by the collective agreement from 
pursuing the demand at company level. The planned strike was therefore unprotected and 
unlawful, and was interdicted (Air Chefs (Pty) Ltd v SA Transport & Allied Workers Union & 
others). Similarly, the court interdicted a proposed strike where the union’s notice to the 
employer to restore terms and conditions of employment was not clear and unambiguous 
(Imperial Group (Pty) Ltd t/a Imperial Cargo Solutions v SA Transport & Allied Workers Union 
& others (1)). However, the court refused to interdict proposed strike action where the 
memorandum of agreement negotiated at national level in the security industry did not prohibit 
plant level bargaining and was clearly intended only to establish minimum terms and conditions 
of employment not actual wage levels (CSS Tactical (Pty) Ltd v Security Officers Civil Rights & 
Allied Workers Union & others). 
 
Strikes – Unprotected strikes 
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The employees of a subcontractor at the Medupi Power Station embarked on an unprotected 
strike in contravention of a peace agreement signed by all contractors and employees involved in 
the Medupi project. Despite the employer’s best efforts to resolve the employees’ complaints, 
they refused to return to work and were dismissed. In unfair dismissal proceedings, the Labour 
Court found that the employees’ conduct was so serious and of such gravity that it made a 
continued employment relationship intolerable. In coming to this conclusion the court considered 
the unreasonableness of the employees’ demands; their propensity to embark on precipitate 
unprotected industrial action; their complete disregard of previous undertakings; and the impact 
of their conduct on the employer’s operations and the entire Medupi project. It was clear to the 
court that the employer had reached a point where all efforts to appease the employees had failed. 
The only option available to the employer in the circumstances was to dismiss the employees. 
Their dismissal was, therefore, substantively fair (Modibedi & others v Medupi Fabrication (Pty) 
Ltd). 
 
The employees refused to work following the summary dismissal of shop stewards. The 
employer issued an ultimatum, and when the employees failed to return to work, they were also 
summarily dismissed. In unfair dismissal proceedings, the Labour Court found that, although it 
was not disputed that the strike was unprotected, the substantive fairness of the dismissal had to 
be determined by a consideration of both items 6 and 7 of the Code of Good Conduct: Dismissal. 
The court found that the strike had clearly been triggered by the precipitate and ill-considered 
dismissal of the shop stewards; and absent that dismissal it was highly unlikely that the 
employees would have become as upset as they did, prompting their refusal to work. The court 
was therefore satisfied that the employer’s decision to dismiss the shop stewards, egregious as it 
was in the circumstances, served strongly to mitigate the employees’ conduct. The court found 
further that the employer had made no attempt to discuss the matter with the union or to resolve 
the dispute – it had simply allowed the ultimatum to expire and then dismissed the employees. 
Moreover, the employer failed to afford the employees a hearing before dismissing them. The 
dismissal was, therefore, unfair and the employees were awarded reinstatement (National Union 
of Metalworkers of SA & others v Lectropower (Pty) Ltd). 
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