
 

 
Peter Bam BA LLB 

Assisted by specialists and professionals 
B-BBEE Level 4 

 

  PG  Bam 
   Attorney 
 
1st Floor, Metropolitan Park, 
8 Hillside Road, Parktown, 
Johannesburg, South Africa 
PO Box 1549, Houghton, 2041 
Tel:  + 27 (0) 11 544 7930 
Direct Fax: 086 504 3863 
Email: peterb@pgbamlaw.co.za 
Website: www.pgbamlaw.co.za  

 
 
 

 
 
 

 
 
 
 
LABOUR LAW LETTER –  October 2014 

 
 

 
This letter contains summaries of recent decisions of Labour Courts and Tribunals 
which are of practical relevance to business in order to keep clients updated. In doing 
this we do not necessarily agree with all these judgments.  
 
 
Automatically unfair dismissal 
 
An employer conducted its spring water bottling business from the premises it rented from a 
church mission in KwaZulu-Natal. The code of conduct of the landlord provided that unmarried 
women who resided or worked on its premises were not allowed to fall pregnant. The employee, 
a single woman, was denied access to the premises when she fell pregnant. The Labour Court 
found that the only reason the employee had been denied entry to her workplace was because she 
was pregnant outside wedlock. This clearly constituted an unfair dismissal for reasons related to 
pregnancy and was automatically unfair. The employer appealed to the Labour Appeal Court, 
which found that, although the landlord imposed its own code of conduct, the employer as lessee 
of the property was entitled to the use and enjoyment of the leased property. Its failure to 
intervene on the employee’s behalf to facilitate her access to the workplace amounted to a 
repudiation of her contract of employment. As the repudiation related to her pregnancy, the 
appeal court confirmed that her dismissal was automatically unfair (Ekhamanzi Springs (Pty) Ltd 
v Mnomiya). 
 
The Labour Court found that shop stewards had been singled out for dismissal after taking part in 
an unprotected strike while the other employees all received final written warnings. On appeal, 
the Labour Appeal Court confirmed that the shop stewards had been dismissed for taking part in 
union activities, and this rendered their dismissal automatically unfair (Martin & East (Pty) Ltd v 
National Union of Mineworkers & others). 
 
Dismissal – Consistency in sanction 
 
The employee, a mining engineer charged with managing a mine’s safety programme, was 
charged following an underground incident in which a miner was killed. He was dismissed for 
gross negligence relating to his failure to ensure that certain safety devices were installed on 
underground locomotives.  The Labour Court found his dismissal to be fair. The employee 
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appealed to the Labour Appeal Court, contending that the sanction of dismissal had been 
inconsistently applied to all those involved in the misconduct. Although the court endorsed the 
need for an employer to maintain consistency when meting out penalties for misconduct, it found 
that, in this matter, it was illogical to compare the duties of care of a manager, responsible for the 
entire safety programme, with those of his subordinates, who had no managerial role. The court 
was, therefore, satisfied that the employee’s dismissal for gross negligence was fair where his 
subordinates were subjected to lesser penalties (National Union of Mineworkers on behalf of 
Botsane v Anglo Platinum Mine (Rustenburg Section)). 
  
Trade union membership 
 
In arbitration proceedings following the employee’s alleged unfair dismissal, two trade union 
representatives appeared to represent him – one from SATAWU, the union of which the 
employee was a member when he was dismissed, and one from NUMSA, which he joined only 
three days before the arbitration and while unemployed. The arbitration found that NUMSA’s 
constitution did not permit unemployed persons to become members, and therefore that NUMSA 
lacked locus standi to represent the employee. She accordingly ruled that SATAWU was the only 
union that could represent the employee (SA Transport & Allied Workers Union on behalf of 
Panziso and Transnet Port Terminals). 
 
Appeals to Labour Appeal Court 
 
The Labour Appeal Court has urged the Labour Court, when considering applications for leave to 
appeal its decisions, to ensure a balance between the expeditious resolution of disputes and the 
rights of the losing party. Where there is no novel point of law to be determined and the court has 
not misinterpreted the existing law, the matter should end in the Labour Court (Martin & East 
(Pty) Ltd v National Union of Mineworkers & others). This approach has subsequently been 
followed by the Labour Court in a matter in which it refused to grant an applicant leave to appeal 
against its earlier decision (Beaurain v Martin NO & others (2)). 
 
Evidence – Polygraph tests and hostile witnesses  
 
The Labour Appeal Court has noted that the respectability of polygraph evidence at best remains 
an open question, and any litigant seeking to invoke it for any legitimate purpose must adduce 
expert evidence of its conceptual cogency and the accuracy of its application in every given case. 
The court upheld a finding by an arbitrator that the result of a polygraph test, unsupported by 
other evidence, was insufficient to establish an employee’s guilt at disciplinary proceedings 
(DHL Supply Chain (Pty) Ltd v De Beer NO & others). 
 
A CCMA commissioner refused to allow a party to call a further witness to contradict the 
evidence of its own witness, which had not been favourable to the party calling him, finding that 
it would not affect the outcome. The Labour Court upheld the ruling. However, the Labour 
Appeal Court reviewed and set it aside. It found that the commissioner could not anticipate the 
outcome if the further witness had been called. Had the further witness given evidence, the 
outcome may have been different. The refusal to allow the party to call the further witness was 
consequently a material irregularity, which rendered the award unreasonable (Blue Financial 
Services Ltd v Commission for Conciliation, Mediation & Arbitration & others). 
 
Public service employee – Withholding of pension benefits 
 
A public service employee was dismissed by the Mpumalanga Department of Education 
following an enquiry into various charges of financial misconduct. He referred an unfair 
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dismissal dispute to the Labour Court and the department instituted action for the recovery of 
over R4.6 m, alleging that this constituted the loss suffered as a result of the employee’s 
misconduct. While both matters were still pending, the employee applied to the High Court for 
an order compelling the MEC, inter alia, to complete all documents required to enable him to 
withdraw the pension benefits payable to him. The MEC counterclaimed for a stay of the 
proceedings, alternatively for an order attaching the employee’s pension benefits pending 
determination of its claim against the employee. The court considered the wording of section 
21(3) of the Government Employees Pension Law 1996, which permits deduction from an 
employee’s pension benefits to cover an employer’s losses caused by the employee’s misconduct 
in certain circumstances. Following the Supreme Court of Appeal’s interpretation of section 
37D(1)(b) of the Pension Funds Act 24 of 1956 – a similar provision to section 21(3) of the 
GEPL – the court placed a purposive interpretation on section 21(3) to include the power to 
withhold payment of pension benefits pending the determination in court of the employee’s 
liability to the employer. The court, therefore, found it appropriate to postpone the matter sine die 
pending final determination of the action instituted by the department against the employee 
(Kotze v Mpumalanga Department of Education & others). 
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